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V.
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Adm ni strator,

Federal Avi ation Adm nistration,
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CPI Nl ON AND ORDER

Appl i cants (respondents bel ow) appeal the | aw judge's deni al
of their Equal Access to Justice Act! applications. The |aw
judge held that no EAJA fees could be recovered because the
applicants were not prevailing parties, a condition precedent

under the statute. Although we do not adopt the | aw judge's

'EAJA, 5 U.S.C. § 504.
6144B
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anal ysis, we affirmhis decision that the EAJA applications
shoul d be denied, for the reasons that follow
The EAJA requires the governnent to pay to a prevailing

party certain attorney fees and costs, unless the governnment
establishes that its position was substantially justified, or

t hat special circunstances woul d make an award of fees unjust.

5 US C 8504(a)(1l). As the law judge notes in his decision,
a party need not prevail as to every issue in order to receive an
award of fees and expenses. Partial awards are contenpl ated

under EAJA. Application of Carter, NTSB Order EA-3959 at 6

(1993), and cases cited therein. Applicants need only show t hat
they have won "a significant and discrete substantive portion of
the proceeding.” 49 CF.R 8 826.5(a). Once that burden has
been net, the Adm nistrator nust show that he was substantially
justified in his position in order to avoid an award. 2

In the underlying proceeding, Admnistrator v. Swafford and

Col eman, NTSB Order EA-4117 (1994), the respondents were charged

with three violations of the FAR (Federal Aviation Regul ations),

’I'n deci di ng whether the Administrator was substantially
justified, the relevant inquiry is whether the governnent's case
is ""justified in substance or in the main'" -- that is, justified
to a degree that could satisfy a reasonable person.” Pierce v.
Underwood, 487 U.S. 552, 565 (1988). "To find that the
Adm ni strator was substantially justified, we nmust find his
position reasonable in fact and law, i.e., the legal theory
propounded i s reasonable, the facts alleged have a reasonabl e
basis in truth, and the facts alleged will reasonably support the
| egal theory." Application of U'S. Jet, NISB Order EA-3817 at 2
(1993). The legislative history of the EAJA nakes clear that it
was "intended to caution agencies to carefully evaluate their
case and not pursue those which are weak or tenuous." See
Adm nistrator v. Catskill Airways, 4 NTSB 799, 800 (1983),
quoting 5 U S. Cong. News 1980, at 4993.
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as a result of their failure to conply with an ATC (air traffic
control) instruction. The Admnistrator alleged and proved that
ATC had clearly and unanbi guously instructed respondents to cross
taxiway charlie and hold short of taxiway bravo. Respondents, we
found, carelessly read back the instruction -- it was not a
verbati mreadback and it did not even include the runway
designator. (The law judge terned the readback "nonsensical.")

The air traffic controller working ground control neverthel ess
handed off the aircraft to the |ocal controller, claimng that he
heard nothing which ed himto believe that respondents
m sunderstood his instruction. Respondents subsequently taxied
across an active runway and took off in front of an aircraft that
t hey were supposed to have foll owed.

Respondents deni ed the allegations and clai nmed that, having
read back the ATC instruction, it was then ATC s duty to listen
and insure that the readback was correct. Had ATC fulfilled its
responsi bilities, respondents argued, the error woul d have been
caught before the FAR viol ations occurred, and the violations
woul d have been prevented. The |aw judge agreed and di sm ssed
the conplaints. The Board reversed the | aw judge's decision and
affirmed the Adm nistrator's allegations of FAR viol ations.
However, in light of ATC s failure to detect and correct
confusion evident in the readback, we decided that the suspension
of respondents' airman certificates was not warranted.

The issue before the |aw judge in the instant EAJA

proceedi ng was whet her the applicants partially prevailed for
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EAJA purposes where the sanction had been wai ved, even though the
FAR vi ol ati ons had been sustained. As the |law judge notes in his
t hor ough anal ysis, the Board has addressed but never decided this

precise issue. In Qill v. Admnistrator, NISB Order EA-3521 at 3

(1992), the Adm nistrator withdrew all but two allegations of FAR
violations prior to the hearing. The |aw judge affirmed only one
viol ation and reduced the suspension from45 to 15 days. On
appeal of the |law judge's grant of an EAJA award, the

Adm ni strator did not pursue the issue of whether the applicant
was properly found to be a prevailing party. Thus, the Board's
citation to a decision in which the term"prevailing party" was
defined as requiring that the final result represent "in a real
sense a disposition that furthers [a fee claimant's] interest,”

citing National Coalition Against M suse of Pesticides v. EPA

828 F.2d 42, 44 (D.C. Cr. 1987), was nere dicta.

In GIlfoil v. Adm nistrator, NISB Order EA-3982 (1993), the

Adm ni strator had issued an energency revocation order on charges
that the respondent had failed to foll ow cockpit check procedures
and carelessly operated an aircraft. The respondent never

di sputed the facts all eged, but contested the nature of the
sanction. The Adm nistrator prevailed on the allegations but the
| aw j udge reduced the sanction fromrevocation to a 90-day
suspension. In a subsequent EAJA appeal, the issue of whether

t he respondent "prevail ed" was not squarely before the Board
because the Adm nistrator failed to offer argunent on the issue.

Nonet hel ess, the Board found that this case was "not a case of
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si npl e sanction reduction, but a proceeding in which the argunent
was between revocation and suspension....Consequently, the
litigation is fairly understood as litigation over sanction, and
in this contest applicant clearly prevailed.” NISB Order EA-3982
at 4.°® No such contest was presented in this proceeding.

Wi | e applicants may have received a tangi ble benefit
because of the outcone of this case, they failed to achieve the
benefit that they sought. The issue on the nmerits focused on
whet her ATC s failure to catch respondents' error during the
readback shoul d exonerate respondents, or at least mtigate the
sanction. The Board' s decision recognized that precedent
dictated neither result.* In any event, and regardl ess of
whet her applicants are deened to have prevail ed, the
Adm ni strator was substantially justified in pursuing this case

and the sanction assessed in the order. At the tine the

3See al so Grzybowski v. Administrator, NTSB Order EA-4301 at
3, n.3 (1994), where the Board did not decide the issue because
t he appeal focused on whether the Adm ni strator had been
substantially justified in pursuing the sanction of revocation,
rat her than whether respondent had prevail ed because the Board
reduced sanction, and NTSB Order EA-4413 (January 5, 1996), where
we reiterated in dicta that "a reduction in sanction standing
alone, will not ordinarily support an EAJA award." 1d. at 3,
n. 3.

‘W recogni zed that existing precedent supported exoneration
only where ATC negligence precipitates the violations, see e.g.,
Adm nistrator v. Holstein, 6 NTSB 569 (1988). Nevertheless, we
reasoned that, because other Board precedent supports the
proposition that sanction nmay be mtigated where ATC deficiencies
contribute to a violation, see e.g., Admnistrator v. Alvord, 1
NTSB 1657 (1972), and in light of very recent Board precedent in
whi ch we enphasi zed the critical inportance of pilot readbacks,
e.g., Admnistrator v. Frohnuth and Dworak, NTSB Order EA-3816
(1993), walver of sanction was justified here. Oder EA-4117 at
8.
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Adm ni strator ordered the suspension of applicants' certificates
and during the subsequent appeal, Board precedent was cl ear that
ATC negl i gence which neither precipitated nor contributed to an
operational error would not excuse a violation or serve as a
mtigating factor. Further, the suspensions assessed were
consistent wwth those ordered in the past for simlar
infractions. In sum the Admnistrator's case was neither weak
or tenuous. The Adm nistrator sinply could not and did not
anticipate the Board' s novel application of precedent to these
facts. The purposes of EAJA would not be served by an award of

f ees under these circunstances.

ACCORDI NGY, IT IS ORDERED THAT:
The | aw judge' s order denying the EAJA applications is

af firned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT and GOGLI A,
Menbers of the Board, concurred in the above opinion and order.



